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voluntary annexation of the property in the future, when the property becomes
contiguous to the city boundary, may be required if the land is not currently contiguous to
the city.

Sincerely,

M T & 2
. Michael H. Smith
- Assistant Attorney General



PUBLIC HEALTH: Do-not-resuscitate order; Durable medical power of attorney. Iowa
Code §§ 144A.7A, ch. 144B (2005). The holder of a patient’s durable power of attorney
for health care cannot revoke an out-of-hospital do-not-resuscitate order unless
designated on the out-of-hospital do-not-resuscitate order as an individual authorized to
revoke the order. To the extent that the provisions of chapter 144B relating to durable
powers of attorney for health care conflict with section 144A.7A, the latter prevails with
respect to out-of-hospital do-not-resuscitate orders, because it is more specific and
because it is more recently enacted. (Smith to Eichhorn, State Representative, 6-22-05)
#05-6-1

June 22, 2005

The Honorable George S. Eichhorn
State Representative

3533 Fenton Avenue

P.O. Box 140 ,

Stratford, Jowa 50249

Dear Representative Eichhorn:

You have requested an opinion of the Attorney General concerning an apparent
conflict between lowa Code section 144A.7A(7) which limits revocation of out-of-
hospital do-not-resuscitate orders and the provisions in lowa Code chapter 144B which
relate to the durable power of attorney for health care. You point out that under lowa
Code section 144A.7A(7) an out-of-hospital do-not-resuscitate order can be revoked only
by a patient or “an individual authorized to act on the patient’s behalf as designated on
the out-of-hospital do-not-resuscitate order. ...” Iowa Code § 144A.7A(7) (2005)
(emphasis added). In light of this statute, you ask whether an out-of-hospital-do-not-
resuscitate order can be revoked by a patient’s attorney-in-fact who holds a durable
power of attorney for health care purposes, but is not specifically designated in the do-
not-resuscitate order. Under the express terms of section 144A.7A, the holder of a

‘patient’s durable power of attorney for health care cannot revoke an out-of-hospital do-
not-resuscitate order unless designated on the order as an individual authorized to revoke
the order.

The persons authorized to revoke an out-of-hospital-do-not-resuscitate order
are required to be named in the order under the plain language of Iowa Code section
144A.7A. Under this statute an out-of-hospital do-not-resuscitate order “is deemed
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revoked at any time that a patient, or an individual authorized to act on the patient's
behalf as designated on the out-of-hospital do-not-resuscitate order, is able to
communicate in any manner the intent that the order be revoked, without regard to the
mental or physical condition of the patient.” Iowa Code § 144A.7A(7) (emphasis added).
Further, revocation “is only effective as to the health care provider upon communication
to that provider by the patient, an individual authorized to act on the patient's behalf as
designated in the order, or by another person to whom the revocation is communicated.”
Id. Any doubt that only a person designated on the order may revoke the order is
resolved by the following subsection which states: “The personal wishes of family
members or other individuals who are not authorized in the order to act on the patient's

behalf shall not supersede a valid out-of-hospital do-not-resuscitate order.” Iowa Code §
144A.7A(8) (emphasis added).

Although this statutory language of chapter 144A seems clear on its face, the
confusion arises when a person serves as a patient’s attorney-in-fact and holds a durable
power of attorney for health care purposes pursuant to lowa Code chapter 144B, but is
not specifically designated in the do-not-resuscitate order. A person holding a durable
power of attorney for health care purposes is authorized “to make health care decisions
for the principal if the principal is unable, in the judgment of the attending physician, to
make health care decisions.” Iowa Code 144B.1(2). Further, a declaration directing
that life-sustaining procedures be withheld or withdrawn that is “executed by the
principal” pursuant to chapter 144A “shall not otherwise restrict the authority of the
attorney in fact unless either the declaration or the durable power of attorney provides
otherwise.” Iowa Code § 144B.6(2). Significantly, there is no counterpart in chapter
144A that preserves the authorization in a durable power of attorney from being
~ superseded by a out-of-hospital do-not-resuscitate order. The legislation enabling out-of-
hospital do-not-resuscitate orders does not include any explicit reference to the
relationship with durable powers of attorney for health care.

Reading the provisions of chapter 144 A and 144B together, there is an apparent
conflict between the authority to revoke an out-of-hospital do-not-resuscitate order
delineated in chapter 144 A and the authority over health care decisions conferred on the
attorney-in-fact under chapter 144B. Your request asks our office to resolve whether an
attorney-in-fact, who is not designated in the do-not-resuscitate order itself, nevertheless,
retains the authority to make the health care decision to revoke a do-not-resuscitate order.

Following principles of statutory construction, we must conclude that the failure to
designate the attorney-in-fact as an individual authorized to act on the patient’s behalf on
the out-of-hospital do-not-resuscitate order operates to limit the authority of an attorney-
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in-fact to revoke that order. Conflicts between general and more specific statutes as well
as conflicts between earlier and more recent statutes are resolved in favor of the more
specific and more recent. Iowa Code §§ 4.7, 4.8. See Doe v. Ray, 251 N.W.2d 496, 503
(Iowa 1977). Applying these criteria, the authority to revoke an out-of-hospital do-not-
resuscitate order would be limited to those persons “authorized to act on the patient’s
behalf as designated on the out-of-hospital do-not-resuscitate order,” because section
144A.7A is the more specific and the more recent statute. The 2002 legislation is more

- specific insofar as it addresses only the narrow category of health care decisions involved
in out-of-hospital do-not-resuscitate orders. Further, the authority of an attorney-in-fact
conferred under chapter 144B was enacted in 1991. 1991 Iowa Acts, ch. 140, §§ 1-12.
The limitation on the authority to revoke an out-of-hospital do-not-resuscitate order to
those persons “authorized to act on the patient’s behalf as designated on the out-of-
hospital do-not-resuscitate order” was enacted in 2002. 2002 Iowa Acts, ch. 1061, § 5.
The 2002 legislation is the more recent by over ten years.

Although your request does not inquire about the process by which a patient
consents to issuance of an out-of-hospital do-not-resuscitate order, we suggest that the
patient’s intent with respect to the effect of any previously-executed durable power of
attorney for health care could be clarified and conflict between chapters 144A and 144B
avoided by modifying the form for out-of-hospital do-not-resuscitate orders. The
provisions in chapter 144 A are ambiguous concerning the process by which a patient
consents to issuance of an out-of-hospital do-not-resuscitate order. The ambiguity
should be resolved in favor of a requirement of written consent to issuance of an out-of-
hospital do-not-resuscitate order. The apparent conflict between chapters 144A and
144B can be avoided by modification of the order form to require written consent with
appropriate certification of the patient’s intent to supersede any previous authorization in
a durable power of attorney for heaith care. To explain the rationale for our suggestion,
we examine the statutory authorization for out-of-hospital do-not resuscitate orders in
more detail.

In 2002, the General Assembly amended Iowa Code chapter 144A by adding
provisions authorizing an attending physician to issue an out-of-hospital do-not-
resuscitate order for a patient who is in a terminal condition. 2002 Iowa Acts, ch. 1061,
§ 5. Administrative rules of the Department of Health refer to out-of-hospital do-not-
resuscitate orders as “OOH DNR” orders, a term we use for convenient reference. The
authorization for OOH DNR orders in the 2002 amendment of chapter 144 A established
an alternative to two other statutory procedures for withholding or withdrawal of life-
sustaining measures. Both of those alternatives require written consent of the patient or
a person authorized to act for the patient.



Representative George S. Eichhorn
Page 4

First, a competent adult may personally execute a “declaration” directing that life-
sustaining procedures be withheld or withdrawn. Iowa Code § 144A.3. This is
commonly referred to as a “living will.” The declaration must be signed by the declarant
in the presence of two witnesses or be duly acknowledged but “may be revoked at any
time and in any manner” by the declarant. Iowa Code § 144A.3(2).

Second, life-sustaining measures may be withheld or withdrawn from a patient
who is in a terminal condition and who is comatose, incompetent, or otherwise physically
or mentally incapable of communication and has not made a “declaration” if there is
consultation and written agreement between the attending physician and a person from
one of six classes specified by statute. Iowa Code §144A.7. The patient’s attorney-in-
fact designated in writing to make treatment decisions for the patient is given highest
priority to consult with the attending physician and enter a written agreement for
withholding or withdrawal of life-sustaining procedures. Towa Code § 144A.7(1)(a).

In comparing the statutory authorization for OOH DNR orders with the related
statutes authorizing alternative procedures for withholding or withdrawing life-sustaining
measures, we consider first whether the OOH DNR order enabling legislation requires
consent of the patient or a person acting for the patient. We consider, also, in what form
the consent is to be given. The statutory requirements for the OOH DNR order are set
forth in the first three subsections of lowa Code section 144A.7A, as follows:

1. If an attending physician issues an out-of-hospital do-not-
resuscitate order for an adult patient under this section, the
physician shall use the form prescribed pursuant to subsection
2, include a copy of the order in the patient's medical record,
and provide a copy to the patient or an individual authorized -
to act on the patient's behalf.

2. The department, in collaboration with interested parties,
shall prescribe uniform out-of-hospital do-not-resuscitate
order forms and uniform personal identifiers, and shall adopt
administrative rules necessary to implement this section. The
uniform forms and personal identifiers shall be used
statewide.

3. The out-of-hospital do-not-resuscitate order form shall
include all of the following:
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a. The patient's name.

b. The patient's date of birth.

c. The name of the individual authorized to act on the
patient's behalf, if applicable.

d. A statement that the patient is in a terminal condition.

e. The physician's signature.

f. The date the form is signed.

g. A concise statement of the nature and scope of the order.
h. Any other information necessary to provide clear and
reliable instructions to a health care provider.

Iowa Code § 144A.7A(1)-(3). Nothing in the quoted text expressly or impliedly requires
consent of the patient or an individual authorized to act for the patient. The only
signature expressly required by section 144A.7A is by the attending physician.

As directed by subsection 144A.7A(2), the Department of Health has adopted
administrative rules establishing procedures and prescribing a form for the out-of-
hospital do-not-resuscitate order. 641 lowa Admin. Code 142. The administrative rules
and prescribed form contemplate that the attending physician will not issue an OOH
DNR order unless the patient “or individual legally authorized to act on the patient’s
behalf” decides that the patient should not be resuscitated. 641 Iowa Admin. Code
142.5(1)(c). Consistent with the statute, the administrative rules indicate that the OOH
DNR order may be revoked only by the patient or “an individual authorized to act on the
patient’s behalf as designated on the OOH DNR order.” 641 Iowa Admin. Code 142.6.

The prescribed form includes the following notice to the patient: “To the extent
that it is possible, a person designated by the patient may revoke this order on the
patient’s behalf. If the patient wishes to authorize any other person(s) to revoke this
order, the patient MUST list those persons’ names below: . ..” 641 Iowa Admin. Code
142 — Appendix A. The form does not have a signature line for the patient or an
individual authorized to act on the patient’s behalf. The administrative rules and form
contemplate a written order issued by a physician upon oral consent from a competent
adult patient or an individual legally authorized to act on the patient’s behalf. The form
includes a certification statement above a signature line for the attending physician. The
physician’s certification verifies consultation with the patient or the patient’s authorized
representative, but does not include any specific statement that the physician has
explained the revocation criteria to the patient or individual authorized to give the
patient’s consent for issuance of the order.
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The administrative rules require that in determining whether an OOH DNR order
should be issued, the attending physician must consult with the patient or a person legally
authorized to act for the patient, such as the patient’s attorney-in-fact or conservator. If
the consultation is with an adult patient who has previously executed a durable power of
attorney for health care, the patient can easily and effectively supersede a previous
delegation of authority to an attorney-in-fact. The patient’s oral statement to the
attending physician would be sufficient. Iowa Code § 144B.8 (2005) (“A durable power

~of attorney for health care may be revoked at any time and in any manner . ..”). The
apparent conflict between section 144A.7A and chapter 144B arises only where there is
no indication that the patient intended that the OOH DNR order supersede a previously-
executed durable power of attorney for health care. v

The rules reasonably contemplate that an OOH DNR order can be issued only
upon consent of the patient or an individual authorized to act for the patient. In
prescribing an OOH DNR form that does not require written consent of the patient, it is
likely that the Department of Public Health took into consideration the absence of any
requirement for written consent in section 144A.7A However, the rules expressly state
that an OOH DNR order is issued for a “qualified patient.” 641 Iowa Admin. Code
142.3(1). The term “qualified patient” is defined in Iowa Code section 144A.2(11) to
mean a patient who has “executed” a declaration or an OOH DNR order and has been
determined by an attending physician to be in a terminal condition. Although the term
“qualified patient” is not used in section 144A.7A, authorizing issuance of an OOH DNR
order, the enabling legislation for OOH DNR orders included other referencesto
execution of an OOH DNR order. For example, the first sentence of lowa Code section
144A.11(2) previously stated:

The making of a declaration pursuant to section 144A.3 does
not affect in any manner, the sale, procurement, or issuance of
any policy of life insurance, nor shall it be deemed to modify
the terms of an existing policy of life insurance. a condition
of being insured for, or receiving, health care services.

Iowa Code § 144A.11(2) (2001) (emphasis added). As amended in 2002, the same
subsection now states:

The executing of a declaration pursuant to section 144A.3 or
out-of-hospital do-not-resuscitate order pursuant to section
1444.74 does not affect in any manner, the sale,
procurement, or issuance of any policy of life insurance, nor
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shall it be deemed to modify the terms of an existing policy of
life insurance, a condition of being insured for, or receiving,
health care services.

2002 Iowa Acts, ch. 1061, § 10 (Emphasis added).

The word “execute” has several common meanings and does not necessarily

“require a written acknowledgment or even a signature on a written document. A person
may “execute” a task that does not involve any writing. An OOH DNR order is a
document. Use of the words “execute” and “executing” in a statute referring to a
document such as a written order strongly implies that a person “executing” the
document should at least sign a consent form on the document. Considering omission of
the term “qualified patient” from section 144A.7A and its silence concerning consent to
issuance of an OOH DNR order, one might question whether the legislature intended its
amendment of the definition of “qualified patient” to include the requirement of written
consent for issuance of a OOH DNR order. We are reluctant to assume such legislative
inadvertence. See Miller v. Westfield Insurance Co., 606 N.W.2d 301, 305 (Iowa 2000)
(“[A] statute will not be construed to make any part of it superfluous unless no other
construction is reasonably possible.”). Legislative substitution of the word “executing”
for the word “making” in the amendment of the first sentence of section 144A.11(2) is
inconsistent with such inadvertence. Although section 144A.7A sets forth certain criteria
for issuance of an OOH DNR, it does not address the issue of consent. Instead, it
mandates that the Department of Public Health shall prescribe the OOH DNR order form
and adopt administrative rules necessary to implement the statute. To the extent there is
ambiguity in the relationship between the definition of “qualified patient” in section
144A.2(11), OOH DNR criteria in section 144A.7A, and related provisions in section
144A.11, the ambiguity should be resolved in favor of requiring written consent to
issuance of an OOH DNR order.

The OOH DNR form should be revised to include signed consent of the patient or
individual authorized to act for the patient, including certification that, notwithstanding
any durable power of attorney for health care that may previously have been executed by
the patient, the patient intends the OOH DNR order to be revoked only by a person
whose name is listed on the order. These revisions would make the order form consistent
with the requirement in sections 144A.2(11) and 144A.11 that the patient (or individual
legally authorized to act on the patient’s behalf) “execute” the OOH DNR order. The
revisions would also avoid any misunderstanding concerning intent to supersede a
previous delegation of authority in a durable power of attorney for health care and avoid
the apparent conflict with chapter 144B. :
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In summary, we conclude that the holder of a patient’s durable power of attorney
for health care cannot revoke an out-of-hospital do-not-resuscitate order unless
designated on the out-of-hospital do-not-resuscitate order as an individual authorized to
revoke the order. We reach this conclusion because the limitation of revocation
authorization to the patient and individuals designated in the order is required by the
plain language of Iowa Code section 144A.7A. To the extent that the provisions of

~chapter 144B relating to durable powers of attorney for health care conflict with section
144A.7A, the latter prevails because it is more specific with respect to out-of-hospital
do-not-resuscitate orders and because it is more recently enacted.. In order to avoid the
conflict between chapters 144A and 144B, we suggest that the form used for out-of-
hospital do-not-resuscitate orders be modified to provide for written consent with
appropriate certification by the patient of intent to supersede the authorization in any
previously-executed durable power of attorney for health care.

Sincerely, ~

Mt CA/\M/( | \’\’ S e \‘m
Michael H. Smith
Assistant Attorney General



COUNTY AND COUNTY OFFICERS; EMINENT DOMAIN: Duty of county attorney
to represent township. Iowa Code sections 6B.2, 331.756, 359.18 (2005). Iowa Code
section 6B.2(2) imposes a duty on the county attorney to conduct eminent domain
proceedings whenever the damages are payable from funds disbursed by a township
regardless of the population of the county. (Pottorff to Kendell, Warren County Attorney,
6-29-05) #05-6-2 '

Mr. Gary W. Kendell
Warren County Attorney
301 N. Buxton, Suite 301
Indianola, Iowa 50125

Dear Mr. Kendell:

Our office is in receipt of your request for an opinion concerning the construction
of statutes that relate to the duties of county attorneys. You point out that Iowa Code
section 6B.2(2) provides that eminent domain proceedings shall be conducted . . . [b]y
the county attorney, when the damages are payable from funds disbursed by the county,
or by any township, or school corporation.” Iowa Code § 6B.2(2) (2005) (emphasis
added). Township trustees, in turn, are empowered to condemn land within the territorial
limits of the township. Iowa Code § 359.28. Iowa Code section 331.756(64), by
contrast, provides generally that it is the duty of the county attorney to “[r]epresent the
township trustees in counties having a population of less than twenty-five thousand
except when the interests of the trustees and the county are adverse as provided in section
359.18.”" Towa Code § 331.756(64) (emphasis added). Section 331.756, which was
enacted in 1981 within the county home rule act, delineates the basic duties of the county
attorney. Subsection 66, later renumbered subsection 64, cross references the duty of the
county attorney to represent the township trustees under section 359.18. 1981 Iowa Acts,
69" G.A., ch. 117, § 756(66).

'Section 359.18 imposes the same duty on the county attorney to represent
township trustees by stating: “In counties having a population of less than twenty-five
thousand, where the trustees institute, or are made parties to, litigation in connection with
the performance of their duties, as provided in this chapter, the county attorney, as a part
of the county attorney's official duties, shall appear in behalif of the township trustees,
except in cases in which the interests of the county and those of the trustees are adverse.”

Iowa Code 359.18 (emphasis added).
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You ask whether section 6B.2(2) and section 331.756(64) should be construed to
impose a duty on the county attorney to conduct eminent domain proceedings when
damages are payable from funds disbursed by a township only in counties with a
population of less than twenty-five thousand. We conclude that Jowa Code section
6B.2(2) imposes a duty on the county attorney to conduct eminent domain proceedings
whenever the damages are payable from funds disbursed by a township regardless of the
population of the county.

Iowa Code sections 6B.2(2) and 331.756(64) are in conflict. Ordinarily, courts
“attempt to harmonize all relevant legislative enactments . . . “so as to give meaning to
all if possible.”” State v. Albrecht, 657 N.W.2d 474, 479 (Iowa 2003) (quoting from
Messina v. ITowa Dep’t of Job Serv., 341 N.W.2d 52, 56 (Iowa 1983)). But in this
circumstance Iowa Code section 6B.2(2) would impose a duty on the county attorney to
conduct condemnation proceedings in all counties when Iowa Code section 331.756(64)
would limit that duty to counties with a population of less than twenty-five thousand.
Accordingly, we turn to principles of statutory construction to resolve the conflict.

Principles of statutory construction focus on the specific or general nature of the
statutes and the time that each was enacted. Conflicts between general and specific
statutes are resolved in favor of the specific statute. Jowa Code § 4.7; Doe v. Ray, 251
N.W.2d 496, 503 (Iowa 1977). Conflicts between earlier and later enacted statutes are
resolved in favor of the later enacted statute. Iowa Code § 4.8; Doe v. Ray, 251 N.W.2d
at 503. :

Analyzing the statutes under these principles, it is evident that ITowa Code section
6B.2(2) is the more specific and the later enacted statute. Section 6B.2(2) imposes a
specific duty on the county attorney to conduct eminent domain proceedings when
damages will be disbursed by a township. Section 331.756(64) imposes a general duty
to represent the township trustees, but limits this duty of the county attorney to those
counties having a population of less than twenty-five thousand. Because section 6B.2(2)
applies particularly to eminent domain while section 331.756(64) applies generally to
representation of township trustees in all matters, section 6B.2(2) is the more specific
statute.

Further, the duty to conduct eminent domain proceedings is the later enacted
statute. Although section 331.756(64), about which you specifically inquire, was not
enacted until 1981, the general obligation of the county attorney to represent township
trustees in counties having a population of less than twenty-five thousand actually dates
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to enactment of section 359.18 in 1911. 1911 Jowa Acts, 34™ G.A., ch. 31, § 1. The duty
to conduct eminent domain proceedings when the damages are payable from funds
disbursed by a township was enacted more than ten years later in 1924. Senate File 187,
40" G.A., Ex. Sess., § 20 (Iowa 1924).> We consider the duty to conduct eminent
domain proceedings under section 6B.2(2), therefore, to be the later enacted statute.’

In summary, applying principles of statutory construction, we conclude that Iowa
Code settion 6B.2(2) prevails as the more specific and the later enacted statute. Iowa
Code section 6B.2(2), therefore, imposes a duty on the county attorney to conduct
eminent domain proceedings whenever the damages are payable from funds disbursed
by a township regardless of the population of the county.

Sincerely,

JULIE F. POTTORFF
Deputy Attorney General

? Due to late adjournment of the extraordinary session of the 40™ General
Assembly, “all laws of a permanent and general nature which [did] not take effect by
publication” were omitted from the published session laws and codified immediately
into the 1924 Code. See 1924 Iowa Acts, 40" G.A. Ex. Sess., ch. 1, § 1. Two bound
volumes containing the previously unpublished acts of the extraordinary session were
prepared under the Work Projects Administration (WPA) in 1941. These volumes, which
include all enrolled bills omitted from the session laws as published, are available at the
law library in the Iowa State Capitol. Senate File 187 is included as chapter 128,
at pages 577 through 586.

> We note that delineation of the basic duties of county attorneys enacted in 1981
included both the duty to “[r]epresent township trustees in counties having a population
of less than twenty-five thousand” and the duty to “[c]Jonduct legal proceedings relating
to the condemnation of private property as provided in section 472.2.” 1981 Iowa Acts,
69" G.A., ch. 117, §§ 756(66), (70). Section 472.2 is the statutory predecessor to section
6B.2 and imposed a duty on the county attorney to conduct eminent domain proceedings
when the damages are payable from funds disbursed by a township in language identical
“to the current language found in section 6B.2(2). Towa Code § 472.2(2) (1981).






